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NOTE

AN EXAMINATION OF THE DEVELOPMENTS
IN CHAPTER 19 ANTIDUMPING DECISIONS
UNDER THE NORTH AMERICAN FREE
TRADE AGREEMENT (NAFTA):
THE IMPLICATIONS AND SUGGESTIONS FOR
REFORM FOR THE NEXT CENTURY BASED

ON THE EXPERIENCE OF NAFTA AFTER THE
FIRST FIVE YEARS
Kenneth J.Pippin*
The North American Free Trade Agreement' ("NAFTA") between
Canada, the United States of America, and the United Mexican States
entered into force on January 1, 1994 to "eliminate barriers to trade" and
to ensure "fair competition" between the parties.2 Furthermore, the parties "create[d] effective procedures for the implementation and
application of this Agreement ... and for the resolution of disputes."3
The Parties created several distinct resolution mechanisms for different
types of disputes. The most frequently used dispute resolution mechanism has been, pursuant to Chapter 19, to review final antidumping
determinations made by the investigating authorities of each Party.!
* B.A. Duke University, 1994; Fulbright Scholar to Canada, 1994-95; M.Sc. University of Toronto, 1996; J.D. University of Michigan Law School, 1999. I appreciated Raj Bhala
introducing me to this topic and Janell Kelley's assistance.
1. North American Free Trade Agreement, Dec. 17, 1992, U.S.-Can.-Mex., 32 I.L.M.
296 (1993) [hereinafter NAFTA].
2. Id. art. 102, 32 I.L.M. at 297.
3. Id. art. 102(1)(e).
4. See NAFTA, supra note 1, Chapter 11, 32 I.L.M. at 639 (governing disputes between
foreign investors and Parties); see id. Chapter 14, 32 I.L.M. at 657 (governing disputes relating to the provision of financial services); see id. Chapter 19, 32 I.L.M. at 682 (governing
appeals of a Party's investigating authority's final determination of antidumping and countervailing duties); see id. Chapter 20, 32 I.L.M. at 693 (governing the application of disputes
relating to the general objectives and requirements of NAFITA); North American Agreement
on Environmental Cooperation (governing disputes relating to the enforcement of domestic
environmental laws); North American Agreement on Labor Cooperation, Sept. 14, 1993,
Can.-Mex.-U.S., 32 I.L.M. 1499 (1993) (governing disputes relating to the domestic enforcement of labor laws).
5. RALPH H. FOLSOM ET AL, HANDBOOK OF NAFTA DISPUTE SETTLEMENT Part I, § 27 (1998) (stating that Chapter 20 actions are "little used"); see id. § 2-51 (stating that "[tihe
largest number of panel reports have been issued under Chapter 19"); see id. § 2-72 (stating
that "[while there is] very little experience outside Chapter 19, the results to date under
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Although each Party has its own definition of antidumping , the term can
be defined as the introduction by an exporter of a good at less than its
normal value into the commerce of another country, where this introduction7 either materially injures or threatens to injure a domestic
industry in the importing country.8 As of September 1, 1999, there have
been 42 antidumping binational panels initiated under Chapter 19 of
NAFTA and the panels have issued 20 decisions 9
There has been some discussion of the merits of the Chapter 19
panel dispute resolution mechanism. In an assessment of the Free Trade
Agreement' ° ("FTA") between Canada and the United States, which
contained Chapter 19 binational panels, the General Accounting Office
("GAO") reported that participants in the panels thought that the Chapter
19 process was faster than domestic judicial review procedures in each
country, operated smoothly, and that the panelists showed expertise and
provided thorough and in-depth review of the issues." In a subsequent
GAO investigation of the Chapter 19 dispute resolution mechanism under the first three years of NAFTA, a representative stated, "U.S.,
Mexican, and Canadian private sector and government officials with
whom we spoke were generally supportive of NAFTA's dispute settlement process."' 2 Furthermore, the GAO representative explained that the
Chapter 19 suggest that the panel process is at least the most acceptable method of resolving
disputes"); id. § 2-72 n.28 ("Even within Chapter 19, there is a clear preference for using the
dumping law rather than challenging subsidies."); NAFTA Secretariat, (visited Sept. 1, 1999)
<http://nafta-sec-alena.org/english/decisions/toc.htm> (all citations in this Note to NAFTA
panel decisions are cited from the official NAFTA Secretaiat's web page in PDF format)
(showing only four countervailing duty cases being initiated under NAFTA).
6. See NAFTA, supra note I, annex 1911, 32 I.L.M. at 691.
7. See The Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade, April 12, 1979, art. 2.1, 31 U.S.T. 4919, 4924, 1186 U.N.T.S. 2, 5
[hereinafter GAT'T Antidumping Code].
8. See GATT Antidumping Code, supra note 7, art. 3 n.9.
9. See NAFTA Secretariat, supra note 5 (cases on file with author).
10. Free-Trade Agreement, Jan. 2, 1988, U.S.-Can., 27 I.L.M. 281 (1988) [hereinafter
FTA1.
11. See U.S.-Canada FTA: Factors Contributing to Controversy in Appeals of Trade
Remedy Cases to Binational Panels GAO/GGD-95-175BR, General Accounting Office, 5455 (1995) [hereinafter GAO].
12. North American Free Trade Agreement, Impacts and Implementation before the Subcomm. on Trade of the U.S. House Ways and Means Comm., 105th Cong. 58 (1997)
(statement of JayEtta Z. Hecker, Assistant Director, International Relations and Trade Issues,
National Security, and International Affairs, United States General Accounting Office)
(explaining that "[o]fficials from all three countries with whom we spoke considered the
Chapter 19 process to be working well. They believed that the final panel decision thus far
had been balanced and fair and completed in a timely manner [differing from the 1995 GAO
study]. They [respondents] observed that in their view, concerns about panels voting along
national lines or the nature of the panel majority influencing its final outcome have proved to
be unfounded ....
U.S., Canadian, and Mexico business groups we spoke with believed that
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Chapter 19 binational panels reduced risk for companies because they
knew an antidumping determination by a government agency would be
reviewed by an impartial group. 3 Besides concluding some disputes
quickly, the process has been lauded since "panelists have not displayed
nor have they 'rubber stamped' the decisions by national
national bias
14
agencies."'
Despite such praise, there is growing criticism of the Chapter 19 binational panel process. The constitutionality of the panels has been
questioned because there is no appeal of panel decisions to a national
court. 5 There is growing concern that the benefit of an expedited review
is becoming less common.' 6 There were additional allegations made: the
process has led to erroneous results because of the misapplication of
U.S. law, the panel results are inconsistent and often extend beyond the
power of NAFTA rules, the small number of panelists creates conflict of
interest issues, and that the World Trade Organization's dispute resolution mechanism makes the NAFTA panels an unnecessary intrusion on
U.S. sovereignty. 7
The participation of Mexico, a civil law country that has a very different administration of antidumping law from Canada and the United
States, "has provided a new series of both procedural and substantive
the dispute settlement framework has provided an orderly, fair, and predictable mechanism
with which to resolve differences.")
13. See id.
14. PreliminaryEvaluation of NAFTA before the Subcomm. on Trade of the U.S. House
Ways and Means Comm., 105th Cong. 58 (1997) (statement by C. Fred Bergsten, Director
and Jeffrey J. Schott, Senior Fellow, Institute for International Economics).
15. See J. Todd Applegate, Chapter 19 of the NAFTA: Are Binational Panels Constitutional?, III NAFTA L. & Bus. REV. OF THE AM. 156 (1997); Craig R. Giesze, Mexico's New
Antidumping and Countervailing Duty System: Policy and Legal Implications, as well as
PracticalBusiness Risks and Realities,for United States Exporters to Mexico in the Era of the
North American Free Trade Agreement, 25 ST. MARY'S L. J. 885, 1033 (1994); Patricia Kelmer, Binational Panels of the Canada-United States Free Trade Agreement: The
Constitutional Challenge, 27 GEO. WASH. J. INT'L. & ECON. 173 (1993); Alan B. Morrison,
Appointments Clause Problems in the Dispute Resolution Provisions of the United StatesCanada Free Trade Agreement, 49 WASH. & LEE L. REV. 1299 (1992); William J. Davey,
The Appointments Clause and InternationalDispute Settlement Mechanism: A False Conflict,
49 WASH. & LEE L. REV. 1315 (1992); see generally Demetrios G. Metropoulos, Constitutional Dimensions of the North American Free Trade Agreement, 27 CORNELL INT'L L. J.
141, 159-68 (1994); Robert P. Deyling, Free Trade Agreements and the Federal Courts:
Emerging Issues, 27 ST. MARY'S L.J. 353, 376-81 (1996).
16. See NAFTA: Working Group to Look at Ways to Improve Dispute Settlement, BNA
International Trade Daily, available in LEXIS, September 23, 1998, [hereinafter "NAFTA:
Working Group"] (quoting James Holbein, U.S. Secretary NAFTA Secretariat, who stated
that the process of Chapter 19 selection of panelists has become "bogged down.").
17. See Negotiation of the Free Trade Area of the Americas before the Subcomm. on
Trade, U.S. House Ways and Means Comm., 105th Cong. (1998) (statement of Dennis M.
Thies, Executive Vice President of Southdown Inc); see also GAO, supra note 1I,at 4.
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challenges to the binational panels."' 8 In response, a NAFTA working
group planned to convene to discuss the problems of and ways to improve Chapter 19 dispute settlement. 9
Moving beyond the discussion of the advantages and disadvantages
of the Chapter 19 panel process, this paper reviews substantive and procedural issues of the antidumping panel decisions decided under the first
five years of NAFTA. When discussing potential alterations to the dispute resolution process, it is necessary to recognize the general themes
that developed in the NAFTA panel jurisprudence in the area of antidumping. This in turn can inform the debate regarding the role and
procedure of the antidumping panels, the most commonly used dispute
mechanism under NAFTA. Admittedly, Chapter 19 did not anticipate a
development of a NAFTA jurisprudence, and panel decisions are only
binding on the parties in the individual dispute.20 However, it is natural
that the panelists will not ignore other panel decisions, and it is recognized that some type of jurisprudence continues to develop even where a
panel applies the law of the country where the duty was applied.2
This paper describes the themes in the Chapter 19 antidumping
panel decisions that have developed over the first five years of NAFTA.
Part I provides a brief overview of the Chapter 19 panel process and the
method of antidumping determinations for each NAFTA party. Part II
presents statistics on the number and types of antidumping panel decisions made under the first five years of NAFTA. Finally, Part III
explores the most significant themes in the antidumping Chapter 19
panel decisions and discusses their implications for reforming the
Chapter 19 panel process.

18. David A. Gantz, Resolution of trade disputed under NAFTA's Chapter 19: the lessons of extending the binational process to Mexico, 29 LAW & POL'Y IN INT'L Bus. 297

(1998); see also NAFTA: Working Group, supra note 16 (stating that Elizabeth Seastrum of
the Department of Commerce argued that the standard of review and parallel litigation has

created problems for the panel process).
19. See NAFTA: Working Group, supra note 16 (reporting that the working group

planned to meet in October, 1998 in Mexico City to discuss improvements).
20. See NAFTA, supra note 1, art. 1904(9), 32 I.L.M. at 683.
21. See Folsom, supra note 5, § 2-67 ("The answer as to whether there is a NAFTA ju-

risprudence must be answered affirmatively."); GAO, supra note 11, at 83 (quoting a survey
respondent that said "it is inevitable that panels will create a separate body of law" when discussing Chapter 19 Panels under the FTA).

Fall1999]

Developments in Chapter19

I. THE CHAPTER 19 PANEL PROCESS TO REVIEW THE FINAL
DETERMINATION OF DUMPING BY AN IMPORTING
PARTY'S INVESTIGATING AUTHORITY

A. The Mechanics'of the Chapter 19 Panel ProcessMechanism
Chapter 19 contains NAFTA's antidumping law requirements and
the method of dispute resolution, which is based on the panel process
established under the Free Trade Agreement ("FTA") between Canada
and the United States.22 In creating the panel process under the FTA,
U.S. and Canadian negotiators sought "to protect sovereignty, create
trade benefits, reduce political tension, and provide a fair and expeditious review process., 23 The panels allow individuals or parties to
request review of final determinations by an importing country's investigating authority "to determine whether such determination was in
accordance with the antidumping ... law of the importing Party."'
Therefore, rather than review the agency's determination under a treaty
equally applicable to all parties, under Chapter 19, a panel reviews the
agency decision as if the panel were an appellate court in that country.
Additionally, each party agreed to replace domestic judicial review
of final antidumping determinations with the binational panel review
process if requested by an affected person. 5 Chapter 19 required each
party to enact laws to this effect, as well as to amend the substance of
their antidumping laws in various ways.26 However, each party "reserves
the right to apply its antidumping law,"" and may amend its antidump28
ing laws after consulting with and notifying the other parties .
Under Chapter 19, any involved party, such as a company whose
goods are subject to a final dumping determination duty, and an importing party, through the signatory parties, may request a binational panel
to review the final determination made by a "competent investigating
authority" of the importing country.' 9 The request must be made in
22. FrA, supra note 10.
23. GAO, supra note 11, at 3.
24. NAFTA, supra note 1, art. 1904(2), 32 I.L.M. at 683.
25. See id. art. 1904(11) (stating that "[n]o Party may provide in its domestic legislation
for an appeal from a panel decision to its domestic courts").
26. Id. annex 1904.15, 32 I.L.M. at 689 (stating the schedule of amendments to each
party's domestic law).
27. Id. art. 1902(1), 32 I.L.M. at 682.
28. See id. art. 1902(2)(a)-(d) (stating (1) that the amending Party gives advance written
notice of its intent to seek legislative amendments; (2) that before the amendment the amending Party agrees, if requested, to consult with the affected party; (3) that the amendment
statute includes language that states that the amendment is applicable to the other Parties; and
(4) that the amendment is not inconsistent with GATT and NAFTA obligations.).
29. Id. arts. 1901(1), 1904(5).
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writing to the party that made the determination within thirty days after
the date of the publication of the final determination in the official journal of the importing party.3 ° The investigating authority and all persons
who, according to the law of the importing party, can appear before a
domestic judicial review proceeding have the right to appear with counsel before the panel.3'
The five panelists that adjudicate the dispute are chosen from a roster of seventy-five (each Party lists twenty-five potential panelists).32 The
Annex to Chapter 19 contains a time schedule for the selection of panelists and procedures for replacement.33 The decisions for the panels are
decided by a majority of votes based on the votes of all members of the
panel.34 Additionally, the panel must "issue a written decision with reasons," along with any dissenting or concurring opinions.3" The panel's
decision "may uphold a final determination, or remand it for action not
inconsistent with the panel's decision. 36 The parties subsequently
adopted more specific panel rules to govern the proceedings.37
A panel may look to "relevant statutes, legislative history, regulations, administrative practice and judicial precedents" as they apply to
each party to find the governing antidumping law of the country.38 The
standard of review of the investigating authority's determination is
country-specific and is determined by these listed sources, but the panel
may also apply "the general legal principles that a court of the importing
Party otherwise would apply to a review of the determination."' 3 9 The
general legal principles are "principles such as standing, due process,
rules of statutory construction, mootness and exhaustion of remedies. ' 40
The panel is limited in basing its decision on the arguments and briefs of

30. See id. art. 1904 (4). The three official government publications are the Federal Register (U.S.), the Canada Gazette (Canada), or el Diario Oficial (Mexico).
31. See id. art. 1904(7).
32. See id. annex 1901.2(1), 32 I.L.M. at 687.
33. Id. annex 1901.2.
34. See id. annex 1901.2(4).
35. Id. annex 1901.2(5).

36. Id. art. 1904(8).
37. See North American Free Trade Agreement: Rules of Procedure for Article 1904 Binational Panel Reviews; see also Angel R. Oquendo, NAFTA's Procedural NarrowMindedness: The Panel Review of Antidumping and Countervailing Duty Determinations
under Chapter Nineteen, II CONN. J. INT'L L. 61 (1995) (discussing the NAFTA rules of

procedure and their similarities to U.S. judicial procedure and their differences from Mexican
procedure).
38. NAFTA, supra note 1, art. 1902(1).
39. Id. art. 1904(4), 32 I.L.M. at 683.
40. Id. art. 1911.
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the parties. 4' Finally, the decision of the panel is binding only on the
parties to the particular dispute. 2
After the panel decides a case, there is no appeal of the decision, except to an extraordinary challenge committee ("ECC") that is governed
by its own NAFTA procedures.43 Only a signatory to NAFTA can initiate an ECC. 44 The standard to challenge a panel's decision is very high
and is not an appeal of the panel's reasoning. The ECC only can be initiated where:
(a)(i) a member of the panel was guilty of gross misconduct,
bias, or a serious conflict of interest, or otherwise materially
violated the rules of conduct
(ii) the panel seriously departed from a fundamental rule of procedure, or
(iii) the panel manifestly exceeded its powers, authority or jurisdiction set out in this Article, for example by failing to apply the
41
appropriate standard of review...
In addition to meeting one of the requirements listed above, the panel's
action must have "materially affected the panel's decision" and
"threaten[ed] the integrity" of the binational panel process.46 The ECC
will conduct an "examination of the legal and factual analysis underlying
the findings and conclusions of the panel's decision. 47 Under the FTA, a
party initiated an ECC on three instances; each time the ECC affirmed
the panels' decisions.4 ' There have been no ECCs convened after the
implementation of NAFTA 9 If a party does not comply with the decision of the panel, there is a process of consultations and potential forms
of retaliation provided to the parties.50

41. See id. annex 1903.2(1), 32 I.L.M. at 688.
42. See id. art. 1904(9), 32 I.L.M. at 683.
43. See id. arts. 1904(1), (11), (13), annex 1904.13, 32 I.L.M. at 682-88 (describing the
Extraordinary Challenge procedure).
44. See id. art. 1904(13), annex 1904.13, 32 I.L.M. at 682-88.
45. Id. art. 1904(13)(a), 32 I.L.M. at 682.

46. Id. art. 1904(13)(b).
47. Id. annex 1904.13(3), 32 I.L.M. at 688.

48. See In re Fresh, Chilled, or Frozen Pork from Canada, No. ECC-91-1904-01-USA
(June 14, 1991); In re Live Swine from Canada, No. ECC-93-1904-01-USA (April 8, 1993);

In re Certain Softwood Lumber Products from Canada, No. ECC-94-1904-01-USA (August 3,
1994).
49. See NAFTA Secretariat, supra note 5.
50. See NAFTA, supra note 1, art. 1905, annex 1905.6, 32 I.L.M. 684, 691.
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B. Dumping Determinationsby the Partiesand the Standardof Review
1. Canada
In Canada, the antidumping law is contained in the Special Import
Measures Act." Typically upon the request of a private individual, or on
its own initiative, the Department of National Revenue, Customs, Excise
and Taxation ("Revenue Canada") investigates whether a company from
outside Canada has been "dumping" products into Canada at less than
the value of the goods in the exporting country52 If the Deputy Minister
establishes the dumping of a product, then the Canadian International
Trade Tribunal ("CITT"), an independent quasi-judicial organization,
investigates whether the dumped goods cause or are likely to cause material injury to Canadian producers of like or similar goods.53 Revenue
Canada then applies a duty to the dumped goods. The findings and decisions of both bodies are reviewed by the Federal Court of Canada or by
a NAFTA Chapter 19 panel. The standard of review of these decisions is
found in subsection 18.1(4) of the Federal Court Act. " The authority's
decisions are reviewable on the grounds that the authority:
(a)

acted without jurisdiction, acted beyond its jurisdiction or
refused to exercise its jurisdiction;

(b)

failed to observe a principle of natural justice, procedural
fairness or other procedure that it was required by law to observe;

(c)

erred in law in making a decision or an order, whether or not
the error appears on the face of the record;

(d)

based its decision or order on an erroneous finding of fact
that it made in a perverse or capricious manner or without
regard for the material before it;

(e)

acted, or failed to act, by reason of fraud or perjured
evidence; or

(f)

acted in any other way that was contrary to law.55

Additionally, the panels reviewing Canadian agency determinations
draw upon the common law to interpret the applicable statutes.

51.
52.
53.
54.

R.S.C. ch. S-15 (1999) (Can.).
See id.
See id.
R.S.C. ch. F-7, S.18.1(4) (1999) (Can.).

55. Id.
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2. United States
In the United States, antidumping law is found in Title VII of the
Tariff Act of 1930.6 Private parties can petition the government to determine if a domestic industry is being materially injured or threatened
with material injury by reason of dumped imports. In parallel administrative processes, the Department of Commerce ("Commerce")
determines whether dumping exists by evaluating whether the goods are
sold at less than fair market value, and the International Trade Commission ("ITC"), an independent quasi-judicial agency, determines whether
a U.S. industry is materially injured or threatened with material injury as
a result. If Commerce finds dumping and the ITC determines injury, the
United States Customs Services then collects a duty on those imports.
Dissatisfied parties may appeal the determinations of the agencies to the
United States Court of International Trade ("CIT") or other federal appellate courts. The standard of review by panels is whether the agency's
final determination is "unsupported by substantial evidence on the record, or otherwise not in accordance with law. 57 Like Canada, common
law doctrine through the Supreme Court, Federal District Court, and the
CIT has informed the standard of review that the panelists apply.
3. Mexico
While Canada and the U.S. shared many similarities such as developed nation status, a common law judicial system, and similar
antidumping laws and procedures, Mexico differed from its northern
neighbors because its "dumping [law] ...was very undeveloped, and
often unclear."58 In an informal survey before NAFTA's implementation,
U.S. firms claimed numerous procedural problems and noted "that
Mexico's antidumping procedures suffer from lack of notice, poor access to data, and insufficient transparency." 9 It was not until 1986 when
Mexico acceded to the GATT and soon after adopted the GATT antidumping code. 60 As part of the NAFTA negotiations, Mexico agreed to
make several changes in its antidumping law. 6'

56. 19 U.S.C. § 1673 (1999).
57. 19 U.S.C. § 1516a(b)(1)(B) (1999).
58. Folsom, supra note 5,§ 2-13 n.34.
59. Stewart A. Baker, Survey of U.S. Firms' Experience with Mexican Antiduinping Law,
in THE NORTH AMERICAN FREE TRADE AGREEMENT: ISSUES, OPTIONS, IMPLICATIONS 160,

161 (Stewart A. Baker & Jeffrey Bialos eds., 1992).
60. See Giesze, supra note 15, at 891 n.8 (citing Mexican law ratifying the GATT Antidumping Code).
61. See NAFrA, supra note 1, art. 1904.15, 32 I.L.M. at 684; Giesze, supra note 15, at
953 (assessing that Mexico has generally complied with its Chapter 19 NAFTA obligations).
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The antidumping law of Mexico is found in the Foreign Trade Act,
which implemented Article 131 of the Constitution of the United Mexican States.62 The investigating authority is the Secretarfa de Comercio y
Fomento Industrial ("SECOFI"), the Secretariat of Trade and Industrial
Development. Unlike Canada and the U.S., Mexico uses only one
agency, SECOFI, to make the determination of dumping and injury. The
determinations of SECOFI are reviewed by the Federal Fiscal Tribunal
("FFT"). Article 238 of the Federal Fiscal Code states that "An administrative determination shall be declared illegal when one of the following
grounds is established:
I. Lack of jurisdiction or authority of the agency or official issuing the challenged determination or ordering, initiating or
carrying out the proceeding in which the challenged determination was issued.
II. An omission of formal legal requirements by the agency or
official issuing the challenged determination which affects the
person's right of proper defense ... or a failure of the agency or
official to provide a reasoned determination based upon the record.
III. A violation or defect of procedure by the agency or official
issuing the challenged determination, which affects the person's
right of proper defense as well as the scope or meaning of the
challenged determination.
IV. If the facts which underlie the challenged determination do
not exist, are different from the facts cited by an agency, or were
considered by the agency in an erroneous way; if the challenged
determination was issued by the agency in violation of the applicable laws or rules or if the correct laws or rules were not
applied by the agency.
V. Whenever a discretionary determination by an agency falls
outside the lawful scope of that discretion."
However, some panels have applied other sources in determining the
standard of review beyond Article 238 of the Federal Fiscal Code, resulting in uncertainty of the appropriate standard. 64

62. CONSTITucI6N POLITICA DE LOS ESTADOS UNIDOS MEXICANOS art. 131.
63. Imports of Cut-to-Length Plate Products from the United States of America, MEX94-1904-02, at 17-18 (August 30, 1995) (translating into English art. 238 F.F.C. (Mex.)).
64. See discussion infra Parts III.A.2-A.3.
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II. THE NUMBER

AND TYPE OF ANTIDUMPING PANELS
FROM

1994-1999

As of September 1, 1999, there were 42 antidumping panels initiated
under Chapter 19 since the NAFTA entered into force.65 Of the 42 initiated, nine were eventually terminated by the parties and thirteen remain
active.66 Panels were initiated to review fourteen Canadian final determinations, eight Mexican determinations, and twenty United States
determinations. 67 Graph 1 displays the distribution of panels initiated to
review the determinations of a particular country for each year. There
are no clear trends in the number of panel decisions that are initiated
each year or the particular agency that is reviewed.
GRAPH 1:
INITIATED ANTIDUMPING CASES TO REVIEW A PARTY'S FINAL
DETERMINATION UNDER CHAPTER 19 OF NAFTA

7
6
5
4

40Canada
UMexico

2

1994

1995

1996

1997

1998

1999

65. See NAFTA Secretariat, supra note 5 (cases on file with author).
66. See id.
67. See id.
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From NAFTA's entry into force on January 1, 1994, through September 1, 1999, panels issued twenty decisions.6 With the exception of
one case, the party initiating the decision of the investigating authority had
the nationality of the exporting country. 69 However, there are other cases in
which corporations from the same country as the investigating authority
also challenged aspects of the determination once the exporting party appealed to the Chapter 19 process. 0 Of all the panel cases decided, the
majority of the panels involved disputes between the U.S. and Mexico (9)
and the U.S. and Canada (8); only three involved Mexico and Canada.7
Seven panel decisions reviewed agency decisions by Canada, eight decisions by the United States, and five decisions by Mexico. Those are the
cases reviewed in this Note.72
Most panels affirmed the decision of the investigating authority either
upon first review or on a subsequent remand. Additionally, the panels usually wrote their opinion with few dissenting or concurring opinions,
resulting in most decisions being written unanimously." Graph 2 displays
the outcome of the antidumping cases decided. Of the twenty cases, thirteen resulted in a full or partial remand.
GRAPH

2:

OUTCOME OF CHAPTER 19 ANTIDUMPING PANELS

Remanded
15%
Affirmed
35%
Affirmed w/
Remands
50%

68. See id.
69. See id (showing that the exception is Certain Malt Beverages from the United Stated
of America, CDA-95-1904-01 (November 15, 1995)).
70. See NAFTA Secretariat, supra note 5 (cases on file with author).
71. See id.
72. See id.
73. See id (showing seventeen panels had all five panelists issuing the order, three decisions had dissenting opinions, and five panels had concurring opinions, but most times those
panelists joined the majority opinion and order as well).
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The Chapter 19 antidumping binational decisions are an excellent
data source to evaluate NAFTA's performance. First, they are the most
frequently used dispute mechanism under NAFTA. Second, the panel
decisions have reviewed a similar number of determinations made by the
agencies of each NAFTA signatory. Third, they all deal with the same
area of law, resulting in less confounding factors for analysis. Finally,
since parties are turning to the Chapter 19 process to solve antidumping
disputes, this a good opportunity to assess some of the substantive and
procedural issues raised in order to improve the process.
III. THE THEMES IN THE ANTIDUMPING PANEL DECISIONS FROM
1994-1999 AND IMPLICATIONS FOR REFORM

Despite the advantages of examining these antidumping panel decisions, one of the difficulties of conducting an analysis of aggregating
themes from the Chapter 19 panel decisions is making connections between the panels, due to the varying laws of Canada, the United States
and Mexico. Since each panel applies the antidumping law of the particular party where the agency is reviewed, comparison can be difficult.
However, some of the ways in which panelists, have dealt with particular issues can focus the agenda for reforming the Chapter 19 process.
The following themes are addressed: the standard of review and sources
of law applied by panels, 74 the panel remedy, 7 and the scope of issues
addressed by the panels.76
A. Standardof Review and Sources of Law Applied
Each panel must explain its standard of review applied when reviewing the final determination of the investigating authority." Citing
the decisions of two ECC's under the FTA, the Flowers panel stated,
"So as not to exceed their jurisdiction, binational panels must accurately
articulate the standard of review and conscientiously apply the appropriate standard.,, 78 This section reviews some of the developments in the
standard of review and sources of law applied by panels. For Canada and
the United States, there has been general consistency in the standard of
74. See discussion infra Part III.A.
75. See discussion infra Part III.B.
76. See discussion infra Part III.C.
77. See NAFTA, supra note 1, art. 1904(13)(a)(iii) (stating that an ECC must review the
standard of review applied by the panel, implying that the panel must clearly state the standard).
78. Fresh Cut Flowers from Mexico, USA-95-1904-05, at 23 n.92 (Dec. 16, 1996) (citing
Live Swine, supra note 48, at 11; Fresh, Chilled, and Frozen Pork, supra note 48, at 21).
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review applied. The Canadian and U.S. common law developed for administrative law has caused little controversy for NAFTA.79 However,
Mexico's standard has evolved over time and has resulted in significant
disagreements between panels. In the context of NAFTA, there are several unresolved issues emerging regarding the standard of review and
sources of law a panel is to apply.
1. Panels Show Deference to Investigating Authority Decisions
Generally, the domestic standard of review for each NAFTA party
requires an action in contradiction to a statute or an obvious abuse of
discretion for the panel to remand the final determination. Overwhelmingly, the panels have been deferential to the determinations made by the
investigating authorities of each party. In the twenty decided cases, thirteen resulted in full or partial remand, but the panels affirmed on
remand, most or all, determinations made by the investigating authorities. o
In Canadian determinations, panelists hold that law requires
"considerable deference" to an investigating authority's determinations
of law." Similarly, in U.S. reviews, a panel stated, "a binational panel
must extend deference to reasonable agency interpretations of a statute
that an agency administers."82 Panels applying U.S. law will hold unlawful any determination, finding or conclusion which is unsupported by
substantial evidence on the record, or otherwise not in accordance with
law." 3 Furthermore, if a statute is silent or ambiguous as to the law to be
applied, "the question for the court [panel] is whether the agency's answer is based on a permissible construction of the statute. 84
79. But see Note, Dispute' Resolution Under Chapter 19 of the United States-Canada
Free-Trade Agreement: Did the Parties Get What They Bargained For?, 31 STAN. J. INT'L.
L. 275, 299-302 (1995) (reviewing the controversy associated with the standard of review
applied by panels under the FTA).
80. See NAFTA Secretariat, supra note 5 (eases on file with author).
81. Certain Corrosion-Resistant Steel Sheet Products Originating in or Exported From
the United States of America, CDA-94-1904-04, at 7 (July 10, 1995); see, e.g., Certain Concrete Panels, Reinforced with Fiberglass Mesh, Originating in or Exported From the United
States of America and Produced by or on Behalf of Custom Building Products, Its Successors
and Assigns, for Use or Consumption in the Province of British Columbia or Alberta, CDA97-1904-01, at 6 (Aug. 26, 1998); Synthetic Baler Twine with a Knot Strength of 200 Lbs. or
Less, Originating in or Exported From the United States of America, CDA-94-1904-02, at 61
(Apr. 10, 1995); Certain Corrosion Resistant Steel Sheet Products Originating in or Exported
from the United States of America CDA-94-1904-03, at 8 (June 23, 1995).
82. Porcelain-on-Steel Cookware from Mexico, USA-95-1904-01, at 7 (Apr. 30, 1996).
83. 19 U.S.C. § 1516a(b)(1)(B)(i)(1999); NAFTA, supra note 1, annex 1911; see, e.g.,
Cookware, supra note 82, at 5-6.
84. Cookware, supra note 82, at 7 (quoting Chevron, U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984)); see, e.g., Gray Portland Cement and Clinker from
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Panels give investigating authorities even more discretion relating to
issues of fact. In Canada, the investigating authority must only make a
"reasonable interpretation" of the evidence. 85 In the United States there
must be substantial evidence which is defined as that which a reasonable
mind might accept as adequate to support a conclusion. 16 In a U.S. decision, the panel emphasized that it could not re-evaluate the evidence or
substitute its judgment for that of the Department, even if the evidence
could support alternative factual inferences and conclusions 7 Although
Mexico applies civil code, in some areas, such as the determination of
injury, panels allowed discretion to SECOFI if the facts warranted a determination of injury or the "threat of injury." However, in Oil Tubular
Goods, a panel reviewing a U.S. determination stated, "As noted by the
binational panel in New Steel Rails from Canada,the Panel's role is 'not
to merely look for the existence of an individual bit of data that agrees
with a factual conclusion and end its analysis at that."' 8 9 Even with such
scrutiny, most agency determinations stand after remand.
There is a great deal of deference due to the recognized expertise of
the panels. Panelists acknowledge that the investigating authorities are
"highly specialized and highly insulated from review." 9 The
"considerable deference" for questions of law as well as fact applies
even though, differing often from national courts, binational panels have
expertise in trade law. 9' That specialization in trade law should not, however, alter the substantive mandate of judicial review undertaken by the
courts, or panels, as stated in Baler Twine.92
The limit to the discretion and deference appears to arise when there
is either no evidence presented or there exist large gaps in the reasoning
Mexico, USA-97-1904-02, at 7-8 (Dec. 4, 1998); Certain Corrosion-Resistant Carbon Steel
Flat Products from Canada, USA-97-1904-03, at 8-9 (Jan. 20, 1999) (remand).
85. Final Determination of Dumping Regarding Certain Refined Sugar, Refined From
Sugar Cane or Sugar Beets, in Granulated, Liquid and Powdered Form, Originating in or

Exported from the United States of America, CDA-95-1904-04, at 9 (Oct. 9, 1996); see, e.g.,
Concrete Panels, supra note 81, at 6.
86. See Cookware, supra note 82, at 6 (citing many U.S. court cases).
87. See id.; Oil Country Tubular Goods from Mexico, USA-95-1904-04, at 48 (July 31,
1996) (citing Fresh, Chilled and Frozen Pork, supra note 48); see e.g., Certain Hot-Rolled

Carbon Steel Plate, Originating in or Exported from Mexico, CDA-97-1904-02, at 6 (May 19,
1999).

88. Rolled Steel Plate Originating in or Exported from Canada, MEX-96-1904-02, at 74
(December 17, 1997).
89. Oil Country Tubular Goods, supra note 87, at 48 (citing New Steel Rails, Except
Light Rail from Canada, USA-89-1904-07, at 9 (Aug. 13, 1990)).

90. Certain Corrosion-Resistant Steel Sheet Products, Originating in or Exported from
the United States of America, CDA-94-1904-04, at 8 (June 23, 1995).
91. Concrete Panels, supra note 81, at 5.
92. Baler Twine, supra, note 81, at 13.
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by the investigating authority. In Canada, for a question of fact, a panel
will remand if the "evidence, viewed reasonably, is incapable of
supporting the finding in question."93 For example, when discussing a
determination of future injury by the CITT,the panel stated "the Tribunal's determination will not be upheld in the absence of any evidence in
the record to support its conclusions."94
In Mexico, SECOFI determinations have yielded similar results if
there is a lack of evidence or reasoning. A panel stated, "Despite detailed
questions at the hearing, the Panel could not understand the logic or the
reasons why both adjustments are necessary [regarding the freight
prices]."9 In another situation, SECOFI admitted it erred as to the calculation of the volume of imports, 96 but then sought the Panel to uphold the
decision. The panel responded that since SECOFI did not state how it
would correct that mistake and quiered what effect the correction would
have, and even "ask[ed] that the Panel uphold all other points of the Final
Determination," the panel had no choice but to remand the issue.97
In the United States, the factual standard of review requires that any
determination unsupportedby substantial evidence on the record, or otherwise not in accordance with law, be held unlawful. 98 Further, panels
have required that "an agency determination is supported by the administrative record as a whole, including evidence that detracts from the
weight of the evidence upon which the agency relies" and the determination must "have a reasoned basis." 99
Illustrating these standards shows that investigating authorities, irrespective of which party is under review, all enjoy deference from panels
when the decision is analyzed and the panel issues its orders.
2. Sources for Determining Standard of Review
Although NAFTA drafters did not intend for a Chapter 19 jurisprudence to develop,' ° and subsequent panels have agreed,' ° the creation of
93. Corrosion-Resistant Steel, supra note 81, at 8 (emphasis added); Baler Twine, supra
note 81, at 5 (citing federal Canadian cases).
94. Baler Twine, supra note 81, at 33 (emphasis in original).
95. Import of Flat Coated Steel Products from the United States of America, MEX-941904-01, at 106 (Sept. 27, 1996).
96. See Rolled Steel Plate, supra note 88, at 81.
97. Id. at 82.
98. See 19 U.S.C. § 1516(a)(l)(B) (1999) (emphasis added); see, e.g., Porcelain-on-Steel
Cookware from Mexico, USA 97-1904-07, at 2-3 (Apr. 30, 1999); Certain-Corrosion Resistant Carbon Steel Flat Products from Canada, USA-97-1904-03, at 4 (June 4, 1998).
99. Cookware, supra note 82, at 6.
100. NAFTA, supra note 1, art. 1904(9).
101. See Cut-to-Length Plate Products, supra note 63, at 16 (acknowledging the "broad
recognition of the fact that binational panels are not to develop a separate jurisprudence in
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the NAFTA panel process created a dilemma for the panelists. On the
one hand, panels are to step in as the national court and apply the law of
the importing country. In the Twine decision, reviewing a CITT determination of injury, the panel wrote that the same standard should be
applied as that in the Federal Court because the "need is for certainty,
consistency, and predictability in decision-making. ' ' On the other
hand, the panel is governed by an international treaty, NAFTA, which
has its own rules. Annex 1911 of Chapter defines the standard of review
for each country to apply. This tension has become most obvious in the
Mexican panel decisions. Both Canada and the U.S. have a history of
applying their respective laws in the anti-dumping area, allowing those
panels to draw upon a dearth of common law development. The sources
to be applied for Canadian and U.S. determinations has escaped controversy since the implementation of NAFTA and for the most part are
applied consistently with Part IV.A.1.° 3
Differing greatly, Mexico's Federal Fiscal Court has never overseen
an anti-dumping matter.'04 Furthermore, Mexico only acceded to the
GATT in 1986 and has not yet developed its antidumping law. Several
sources may prove problematic for future Chapter 19 antidumping panels. First, there may be confusion over how to treat previous panel
decisions. Second, Mexico has not yet defined the exact sources from
which to develop the standard of review.
In every case, including the first Mexican panels, previous panels
under the FTA or the NAFTA are cited. Although the panels point out
that those decisions are not binding, panels very often cite them as
authority and make significant efforts to agree with, distinguish between,
or emphasize their total disregard of previous panel decisions very much
like a common law court. This is even more curious since NAFTA states
that the decision of the panel is only binding on the parties involved in
the dispute.0 5 Based on previous decisions, panels turn to a de facto stare
decisis.

antidumping cases from the jurisprudence developed by local tribunals for such cases")
(emphasis in original); Oil Country Tubular, supra note 87, at 47 (citing Certain Corrosion-

Resistant Carbon Steel Flat Products from Canada, USA-93-1904-03, at 78 n.254).
102. Baler Twine, supra note 81, at 12.
103. But see Certain Hot-Rolled Carbon Steel Plate, supra note 87, at 11, 12, 16, 18
(showing that the concurring panelists viewed the standard of review for jurisdiction, law and
fact as a range rather than correctness and patent unreasonableness).

104. See Flat Coated Steel Products, supra note 95, at 19.
105. NAFTA, supra note 1, art. 1904(9), 32 I.L.M. at 683.
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Most often the panels cite previous panel decisions for determining
the standard of review to apply. 0 6 Additionally, previous decisions have
been used to fill in gaps of the law. '°7 In deciding whether specific costs
should be attributed to the cost of production, the panel in CorrosionResistant Steel relied on three previous decisions to guide its reasoning.' O8 Based on a thorough analysis of the facts and reasoning in those
three decisions, the panel stated, "If there is consistent theme among the
decision of all three panels, it is that there must be some 'connection'
between the costs in question and the subject good."' '9
In another decision, the panel pointed out that a recent Canadian Supreme Court decision was consistent with the standard of review applied
in prior panels." ° In Mexico, panelists have distinguished their decisions
since the first panel issued its decision. For example, in Polystyrene
Crystal, the panel stated, "Out of general interest various panelists were
aware of the competency issues addressed in the Steel Plate Decision[;]"
consequently, the panel felt obliged to discuss the decision and deal with
issues faced in the previous decision."' It appears that panels recognize,
and rely on, previous panel decisions in varying ways.
Turning to Mexico, the Chapter 19 dispute mechanism process has
produced some uncertainty as to the sources to which a panel in Mexico
can refer. It has been observed that "conflicts in approaches to dispute
resolution arise from Mexico's lack of experience with binational panels.""' Further, panels were unaware of the Federal Fiscal Tribunal ever
reviewing an anti-dumping determination." 3 The applicable standard of
review for binational panels, stated in Annex 1911, is found in Article
238 of the Federal Fiscal Code (C6digo Fiscal de law Federaci6n),'"4 but

106. See infra Part III.A.1; see, e.g., Certain Hot-Rolled Carbon Steel Plate, supra note
87, at 16 ("This standard is also consistent with that adopted by the recent Binational Panels
in Baler Twine and Concrete Panels."); Baler Twine, supra note 81, at 8 n.17.
107. See Corrosion-Resistant Steel, supra note 90, at 12.
108. Id. (citing Certain Beer Originating in or Exported from the United States of
America by G. Heilemann Brewing Company, Inc., Pabst Brewing Company and the Stroh
Brewery Company for Use or Consumption in the Province of British Columbia, CDA-190402; Gypsum Board Originating in or Exported from the United States of America, CDA-931904-01; Certain Cold-Rolled Steel Sheet Originating in or Exported from the United States
of America, CDA-93-1904-08).
109. See id.
110. See Baler Twine, supra note 81, at 9 n.23.
11. Polystyrene and Impact Crystal from the United States of America, MEX-94-190403, at 48 (Sept. 12, 1996).
112. Luis Manuel Perez de Acha, Binational Panels: A Conflict of Idiosynchracies, 3
Sw. J. OF L. & TRADE AM. 431, 432 (1996).
113. See Flat Coated Steel Products, supra note 95, at 19.
114. 238 Codigo Fiscal de laFederacion [C.F.F.] art. 238 (Mex.).
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panels reviewing Mexican determinations have recognized sources that
are not explicitly stated in Annex 911.
One of the most problematic developments facing the panels' review
of Mexican determinations is the incorporation of other Articles of the
Federal Fiscal Code besides the enumerated Article 238 in NAFTA. In
Cut-to-Length Plate Products, the first panel decision reviewing a Mexican determination, the panelists incorporated other articles of the
Code." 5 A three-panelist majority wrote, "The Mexican standard of review is Article 238 of the Federal Fiscal Code, which article must,
however, be read in conjunction with Articles 237 [allowing well-known
facts to be taken into account and permitting the Tribunal to correct errors] and 239 of the Federal Fiscal Code [permitting the Tribunal to
nullify] to the maximum extent
'' 16 consistent with the nature of the binational panel review process."
Interestingly, this panel relied on the panel experience of Canada
and the United States to support its decision to go beyond the enumerated articles in Annex 1911. The opinion stated, "Canadian panels which
considered the issue have noted that a separate statute must also be taken
into account in determining the applicable standard of review;" the Canadian panels also concluded that a more deferential standard under
SIMA should be applied rather than under the Federal Court Act.' 1 7 The
panelists also argued that since Canadian negotiators did not include
SIMA in the standard of review, its application was not precluded."' The
panel turned to the U.S. experience and stated that although panels were
to apply the Tariff Act stated in Annex 1911, the standard of review
drew heavily on sources not codified in NAFTA, such as Chevron v.
NaturalResources Defense Council."9
A subsequent panel, in the lengthiest Chapter 19 panel decision, totaling over 150 pages, disagreed that Article 239 should be applied. In
Flat Coated Steel Products,the decision stated that applying Article 239
would be "an inappropriate expansion of our own judicial powers"120 and
applied similar reasoning for excluding Article 237.12 In another case
considering whether Article 239 should be incorporated into the standard
of review, the panel wrote, "It is noteworthy that a binational panel in a
previous case accepted this point of view. Nevertheless, this Panel respectfully disagrees ...because [its] inclusion would constitute an
115.
116.
117.
118.
119.
120.
121.

Cut-to-Length Plate Products, supra note 63.
Id. at 21.
Id. at 24 (citing numerous Chapter 19 cases decided under the FTA).
See id. at 25.
See id. at 25 n.77.
Flat Coated Steel Products, supra note 95, at 21.
See id. at 22 n.18.
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undue amplification of its jurisdiction and powers established by Article
1904(8). "122 The argument against referencing other areas of the Federal
Fiscal Code is that NAFTA does not provide the same jurisdiction
conferred upon the Federal Fiscal 12Court
and the panel must act accord3
jurisdiction.
express
own
its
ing to
Whether or not the Mexican Constitution can be directly applied to
Mexican reviews is also an issue. Some panels state that the Constitution
cannot be applied because it is not enumerated in Annex 1911 of
NAFTA.'4 However, other panels apply the Mexican Constitution as a
source.'25 An interesting concurrence in Polystyrene and Impact Crystal
identified the issues of incorporating constitutional analysis into the
NAFTA panels. Panelist Rosch suggested that Articles 14'26 and 16127 of
the Mexican Constitution should have been applied in the case because
28
of due process concerns and to avoid a separate NAFTA jurisprudence.'
She agreed that the panel process should step into the same role as the
Federal Fiscal Court, citing Cut-to-Length Plate Products, which stated
that:
[W]hile binational panels are intended to 'replace' judicial review of agency determination, they are not intended to apply a
different substantive law than would be applied by the local
court, nor are they intended to apply a different standardof review than would be applied by the local court.'29
Panelist Rosch also cited a Mexican Supreme Court decision that
many discretionary acts are struck down when they violate a constitutional right or are patently unreasonable. 30 She argued that a panel
should be able to decide constitutional concerns because "[p]recluding a
Panel from addressing these principles would yield an absurd result of
affirming a discretionary authority which abuses the most fundamental

122. Rolled Steel Plate, supra note 88, at 29.

123. See id. at 30.
124. See id. at 32 n.64.
125. See, e.g., Cut-to-Length Plate Products, supra note 63, at 15.
126. Art. 14 Const. (Mex.) (establishing a security guarantee requiring all essential legal
conformities to exist for a government authority to act under law).
127. Art. 16 Const. (Mex.) (establishing that no person shall be disturbed in his person,
family, domicile, documents or possessions, except by virtue of a written order issued by a
competent authority which states both the legal grounds and the justification for any action
taken).
128. See Polystyrene and Impact Crystal, supra note 111, at 2 (concurring opinion of
Maureen Rosch).
129. Id. at 4 n.173 (quoting Cut-to-Length Plate Products, supra note 63, at 15).
130. See Polystyrene and Impact Crystal, supra note 111, at 5 (concurring opinion of
Maureen Rosch) (citing numerous cases).
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rights underlying Mexican law."'' The United States dealt with this issue by providing that there is no appeal to a NAFTA Chapter 19 panel
for constitutional 13challenges,
reserving that jurisdiction for a three judge
2
panel of the CIT.
The last major contentious issue identified in the Mexican cases is
which law governs whether a government agency is a competent authority. The standard for reviewing the jurisdiction of an investigating
authority in both the U.S. and Canada is certain because Chapter 19
states that the Department of Commerce and the ITC for the U.S., and
Revenue Canada and the CITT for Canada, are competent authorities. 33'
Additionally, each country has a long history of these agencies working
within the antidumping context. In Mexico, there has been more confusion since SECOFI has not had an established history in the
administration of antidumping law. In comparison to the U.S. and Canada, there are more formalistic requirements in Mexico's civil law for
public agencies to act with legal effect. In particular, there has been confusion over what is necessary to create a government entity. In order for
a Mexican government agency to act, it must formally be established in
a legal provision and can only act in accordance with Mexican law. 3 A
panel stated that the "existence of an administrative authority must be
'
provided expressly in a law ...regulation or decree of the President."135
In the first panel decisions reviewing Mexican determinations, many
of the government agency actions were challenged because the organizations were not created or individuals or agencies were not delegated
powers appropriately from SECOFI. The two agencies most often in
question were the Direcci6n de Pricticas Comerciales Internacionales
("DGPCI") and the Direcci6n de Cuotas Compensatorias ("DCC") who
took part in the antidumping investigations by conducting investigations
and determining dumping margins. 3 6 Their existence was not published
in a Congressional statute or a public regulation in the Diario Offical, the
official government publication, but rather in organization manuals. The
question facing the panels was whether Article 19 of the Organic Law of
Federal Public Administration (Ley Orginica de la Administraci6n
Ptiblica Federal) ("LOAPF") empowered the SECOFI Organization
131. Id. at 8 n.187 (concurring opinion of Maureen Rosch).
132. See 19 U.S.C. § 1516a(g)(4)(B) (1999).
133. See NAFTA, supra note 1, annex 1911, 32 I.L.M. at 691; see also CorrosionResistant Steel Sheet Products, supra note 90, at 4 (stating that deference to the investigating
authority only applies "so long as the tribunal has not committed a jurisdictional error").
134. See Cut-to-Length Plate Products, supra note 63, at 33-35 (reviewing cases and legal doctrine).
135. Rolled Steel Plate, supra note 88, at 41-43.
136. See Cut-to-Length Plate Products, supra note 63, at 52.
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Manuel (Manual General de Organizacfon de la Secretarfa de Comercio
y Fomento Industrial) ("Organization Manual") to create the DCC and
the DGPCI and to grant them legal competence.
In Cut-to-Length Plate Products, the panel stated that publication in
the Organization Manual was not an expression of "regulatory power"
granted by the Constitution and Article 19 of LOAPF, and was merely
courtesy information.'37 The panel stated:
that, internally, SECOFI had apparently organized itself during
this time frame to include the entities DGPCI and the DCC.
SECOFI, however, failed to arrange for the enactment of a suitable Internal Regulation that would validate this structure,
giving these entities legal competence under the accepted constitutional and administrative principles.38
In other panel decisions, this approach was rejected and panels decided that it was obvious that these divisions were operating as a
department of SECOFI and therefore were competent."' There was so
much confusion that one panelist voted that the agencies lacked compe40
tence in one decision, but then approved their competence in another.'
Hopefully, this problem is only temporary. One panel attributed a
problem case to "a transition period in Mexican law, a period which has
seen numerous fundamental changes in Mexico's treaty obligations, the
specifics of Mexican antidumping law, and the organization of SECOFI
as the 'competent investigating authority.' ,,14
Panelists reviewing Mexican decisions took differing approaches to interpreting and applying
Mexican law in this area, resulting in confusion.
After the first Mexican panel decision was issued, panels began to
apply a two-step process to determine the standard of review. First, Article 238 of the Federal Fiscal Code is applied and then the general
principles of law are examined.' 2 Other sources are drawn upon as well,
such as the GATT, because all in Mexico international treaties are selfexecuting.'4 3 It appears that the two-step standard is the most established,
137. Id. at 68-69; Flat Coated Steel Products, supra note 95, at 21.
138. Cut-to-Length Plate Products, supra note 63, at 80 (emphasis in original).
139. See Hot-Rolled Steel Sheet Originating in or Exported From Canada, MEX-941904-03, at 21 (June 16, 1997); Polystyrene and Impact Crystal, supra note 111, at 63-65
(stating its conclusion tersely).
140. See Flat Coated Steel Products, supra note 95, at 39 n.37 (showing that Panelist
Vega had become persuaded by the panel's reasoning that the agencies were competent).
141. Cut-to-Length Plate Products, supra note 63, at 60.
142. See Rolled Steel Plate, supra note 88, at 27-29; Flat Coated Steel Products, supra

note 95, at 16; Hot-Rolled Steel Sheet, supra note 139, at 16-18.
143. See Cut-to-Length Plate Products, supra note 63, at 10; id. at 13-14 n.53 (poder
Ejecutivo, Secretarfa de Relaciones Exteriores, Diario Oficial, Oct. 29, 1986 (publishing that

Fall 1999]

Developments in Chapter19

but it does not create the consistency that the panel process intended to
provide. On the other hand, there have been no ECC challenges requested by the parties to appeal the decisions. This may be a result of
the parties not wanting to jeopardize the process because the panelists
hold varying views of how to apply Mexican law in this area. Although there is growing consensus to focus on Article 238, the
general principles of law have not been developed much in the panel
decisions.
3. Standard of Review Must be Codified More to Guide Panels
Based on the ambiguities surrounding the contours of the standard of
review to be applied, the NAFTA parties should revisit the issue in order
to assist Mexico's integration with the other NAFTA parties. An issue
confronting NAFTA in the antidumping area is whether an approach that
was workable for the common law countries of Canada and the U.S.
should be applied similarly in Mexico. In order to ensure the goal of
consistency in decision making, NAFTA should provide some guidance
in this area. Otherwise, absent an action by the Mexican legislature directing the panel, the panels in Mexico will continue to develop diverse
standards of review. This will result in greater suspicion of Mexican application of antidumping laws and threaten the fairness and equal
opportunities for Canadian and U.S. corporations to export to Mexico.
The results of the varying standards applied in the Mexican cases may
already be shown in that there were very few cases initiated after 1994.' 4
Corporations, and the signatories, may be avoiding the Chapter 19 process as it applies to Mexico.
This paper suggests first that either the signatories to NAFTA or the
Mexican legislature give guidance to the panelists in what standard of
review should be applied, as well as how to treat sources of law. It may
be advantageous for the NAFTA signatories to codify the matter so that
the standards would be written with the intention of assisting panelists
and the new standards could be harmonized with the rest of NAFTA.
Second, the NAFTA parties should explain more clearly the treatment of prior panel decisions. It seems that many panels base their
reasoning on previous panels and desire to make current decisions consistent with previous panels. The NAFTA parties should agree that
Senate ratified Mexican Protocol of Accession to GATT)). Mexico became a signatory to the
GATT 1979 Antidumping Code on April 12, 1979, but it did not go into force until 1988.
(Decreto de promulgaci6n del Acuerdo relativo a la Aplicaci6n del Articulo VI del Acuerdo
General sobre Aranceles Aduaneros y Comercio, D.O., Apr. 21, 1988) (publishing Mexican
Senate ratification of the Code)); Rolled Steel Plate, supra note 88, at 33.
144. See NAFrA Secretariat, supra note 5 (cases on file with author); supra Graph 1.
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NAFTA panel decisions, to the extent that there is no direction provided
by an importing country's statutes, case law, or regulations, should apply
binational panels as secondary authority. By elevating the panel decisions to a secondary standard, panelists will be encouraged to write more
well thought-out opinions because there will be some precedential value.
Additionally, this will prompt legislators to enact legislation in reaction
to panel decisions that are substantially not in accordance with their domestic law, but had not been stated explicitly. Finally, assigning prior
panel decisions some secondary precedential value will result in the
Chapter 19 process becoming more honest; panels are already drawing
heavily on prior cases and that reliance should be incorporated explicitly
in NAFTA.
B. Panel Remedy
NAFTA states that a Chapter 19 panel may only uphold the investigating authority's decision or issue a remand.'45 This remedy that the
panel may provide has been applied by panels in most cases for Canadian and U.S. reviews, but Mexico has not applied this same remedy in
all its decisions. In Cut-to-Length Plate, the panel not only incorporated
Article 239 of the Fiscal Code in its review, but also adopted its remedies. The panel stated that under Articles 238(1) and 239, the panel had
the power to declare an agency determination a "nullity" in "situations1
where fundamental principles are at stake" and have been violated.' "
Arguing that a separate jurisprudence should not develop, the panelists
in the majority wrote that the same standards should be applied as those
of a local court, including the remedies.' 7
They concluded that the panel has authority under NAFTA and relevant Mexican laws "to instruct the Investigating Authority to modify a
final determination previously made by it in a manner which effectively
terminate[d] the proceeding.' ' 48 They further stated that:
In these situations, binational panels need to have a similarly effective remedy for such violations. If Article 1904(8) were read
to limit the ability of the binational panel in this regard, a panel
might find itself in the unacceptable position, once having determined that fundamental constitutional provisions had been

145. NAFrA, supra note 1, art. 1904(8).
146. Cut-to-Length Plate Products, supra note 63, at 23.

147. See id. at 22-23.
148. Id. at 21.
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violated by the Investigating Authority, that it had no effective
remedy for such violation. 49
The panelists justify their argument by referring to the Canadian
Chapter 19 panel experience. The panelists likened the Canadian challenges to natural justice, which is codified in the Federal Court Act, and
has been viewed as a constitutional challenge. 5 ° The panel referred to
Induction Motors, a panel decision that stated, "A breach of natural justice, however slight, which is found to affect the essential fairness of the
hearing under review, will render a decision invalid.''. Also, they referred to Certain Beer, which stated that "if an administrative decision
contains an error where the administrative body incorrectly determined
the scope of its jurisdiction or authority, then the decision may be overturned." 12 Finally, the panel, cited another panel decision which stated
that in the area of jurisdiction and natural justice the CITT must be correct, or the panel would remand to correct the order.'53 Additionally, the
concurrence in Polystyrene and Impact Crystal stressed that there must
be an ability to nullify constitutional breaches. 54 As with the other major
determinations in Cut-to-Length Plate Steel, the analysis was rejected by
subsequent panels. According to a literal interpretation of Article
1904(8) of NAFTA, nullification is not a possible remedy since the panels can only act within the actions prescribed by NAFTA.'55
Although it appears likely that a panel reviewing a Mexican decision
will not nullify again in the future, this is an important remedy for the
panels to have. Currently, panels make decisions declaring actions illegal and remand them accordingly. By not allowing nullification, if
allowed under domestic statute, it is a matter of form rather than substance. Also, by permitting a nullification, parties, especially those
seeking review of determinations in Mexico, know that the panel is capable of providing the remedy that they desire. Any concerns that panels
would be exercising too much power in this area if they had the option
of nullifying in inappropriate circumstances is mitigated by the fact that
overwhelmingly the determinations of investigating authorities are
149. Id. at 23;
150. See id. at 27 n.79.
151. Id. at 27 (quoting Polyphase Induction Motors from the United States of America,
CDA-9-1904-01, at 25 (Sept. 11, 1991)).
152. Cut-to-Length Plate Products, supra note 63, at 27 (quoting Beer, supra note 108,
at 11).
153. See Cut-to-Length Plate Products, supra note 63, at 28 (citing Certain Flat HotRolled Carbon Steel Sheet Products Originating in or Exported from the United States of
America, CDA-93-1904-07, at 8 (May 18, 1994)).
154. Polystyrene and Impact Crystal, supra note 111, at 13-14.
155. See, e.g., Flat Coated Steel Products, supra note 95, at 21.
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affirmed. 5 6 Therefore, panels should be empowered to exercise similar
remedies to the national courts as long as it is within their subject matter
jurisdiction.
C. The Scope of Issues Addressed by the Panel
There is a question of whether issues should be addressed only by
panels if they are raised in the briefs and arguments of the participants
and the power of the panel to raise those issues sua sponte. Chapter 19
states that "the panel shall base its decisions solely on the arguments and
submissions of the two Parties.' 57 A second relevant standard is Rule 7
of the NAFTA Rules of Procedure, which states that panel review must
be limited to:
(a)

allegations of error of fact or law, including challenges to
the jurisdiction of the investigating authority, that are set out
in the Complaints filed in the panel review; and

(b)

procedural and substantive defenses raised in the Panel review."'

Panels often do not allow participants to benefit from a panel's determination that an investigating authority's decision was not lawful
because it was not raised in the briefs or oral arguments. In Flat Coated
Steel Products, the panel stated that it did not have jurisdiction to consider an issue for one complainant, even though the same issue was
presented in the briefs of other exporters, because the complainant had
not mentioned it in its brief.5 9 In another case SECOFI alleged a violation of Rule 7(a) because an issue was raised by a panelist through his
questions to counsel; a panelist requested the parties to include an analysis of the accumulation test in their briefs.'6r The panel decided that this
was a defense under Rule 7(b) and the panelist merely was focusing the
issues and neither argued for or against the accumulation test. 6'
Differing from these cases, the panel in Polystyrene and Impact
Crystal viewed many exceptions to the requirements of Rule 7. The
panel discussed Article 238 of the Federal Fiscal Code and stated, "the
Court may sua sponte, on the basis of public interest, declare an authority incompetent to issue the challenged resolution, and the total absence
156. See NAFTA Secretariat, supra note 5 (cases on file with author); supra Part

III.A.I.
157.
158.
159.
160.

NAFTA, supra note 1, art. 1903.2(1).
NAFTA Rules of Procedure, supra note 37, Rule 7.
Flat Coated Steel Products, supra note 95, at 13.
See Rolled Steel Plate, supra note 88, at 19.

161. See id. at 22.
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of findings of fact and conclusions of law."' 62 The Panel recognized that
if it did not review the competency issues to the extent permissible under
the last paragraph of Article 238 of the CFF, which is the standard of
review in Annex 1911, there was a risk that it would affirm a potentially
illegal final determination.16 The panel claimed this would result in a
decision that would be contrary to public interest, result in prejudice to
the complainant, and "affect the credibility and integrity of the NAFTA
binational panel process."' ' 4 Even though the Federal Fiscal Tribunal had
never exercised sua sponte review, due to a recent amendment to Article
238, the panel argued that it was proper, especially based on the policies
behind Rule 7165
The panel explained that the purpose of Rule 7 was to allow all parties to be heard and comment on the issues as well as not be prejudiced
by not knowing the issues. '66 The panel did admit that "These purposes,
however, do not appear in the text of the NAFTA Article 1904," but
found support in a prior panel decision under the FTA. The decision
quoted Softwood Lumber in which that panel found that:
[Rule 7(a) was] designed to assure that when a major procedural
or substantive issue was brought before the Panel, the other parties will have a timely opportunity to respond in such a manner
it all necessary information to
to assure that the Panel has before
67
make an informed decision.
Although such broad language was quoted, the panel did limit the
scope of sua sponte review. The panel stated that sua sponte review
should be limited to issues of competence and a basic review that findings of fact contain sufficient conclusions, and that the law was applied
correctly.
This approach was met with criticism in subsequent panel decisions.
In Flat Coated Steel, the panel explained, "We cannot go beyond the
tests of Rule 7 to look for purposes by which we might expand the issues
over which we have jurisdiction.' 68 Interestingly that later panel stated,
"This Panel may consider precedents, laws, regulations and other published records which support the participant's position but which have

162.
163.
164.
165.
166.
167.
01, (May
168.

Polystyrene and Impact Crystal, supra note 111, at 47-52.
See id.
Id.
See id. at 51-52.
See id. at 59-60.
Id. at 58 (quoting Certain Softwood Lumber Products from Canada, USA-92-19046, 1993), quoting New Steel Rail, supra note 89, at 21.)
Flat Coated Steel Products, supra note 95, at 14.
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not been mentioned by the participant."'69 This shows how many times
panelists fail to follow the literal interpretation of NAFTA rules and will
provide arguments not raised in the briefs. In Cookware, the two
concurring panel members decided that it would be reasonable from a
profit maximization perspective to omit profit-sharing expenses in the
cost of production, but they could not vote to remand because the parties
did not raise arguments using the profit maximization perspective."7 °
However, the panelists in their concurrence elaborated an economic argument that future parties could use to challenge the Commerce's
determination. 7 '
While many of the examples illustrating the need to develop more
specific guidance for panelists in this area came from the Mexican panels, this issue may arise in the reviews of the antidumping
determinations of any investigating authority. The issue of whether or
not a panel can address issues that are not raised by the complaints, even
when an action is illegal, raises concerns of fairness for the parties subject to dumping duties. Likely, a court would raise clearly erroneous
actions by investigating authorities even without the parties raising
them. For example, in a joint proceeding if one party raised an issue of
law, it should apply to all the parties, in order that the law be applied
consistently and fairly. This also will result in a more efficient use of the
NAFTA panel process. Additionally, as argued in Part III.A, the panels
should be given more authority by deeming them to have secondary precendential value. If the panel decisions are to have greater precendential
value, panelists must be allowed to raise issues sua sponte. However, the
exact bounds of this review should be established through the negotiations of the parties.
IV. CONCLUSION
This paper reviewed some of the most troublesome procedural issues
raised in the decisions of the Chapter 19 antidumping panels under
NAFTA. Based on the analysis of the decisions issued in the first five
years, specific topics for reform were suggested. The NAFTA signatories should enter another round of negotiations to clarify some of the
confusion that has arisen relating to a panel's standard of review, potential remedies, and scope of issues that may be considered by panels. In
169.
170.
& Victor
171.

Id. at 60 (citing Amparo decisions) (emphasis added).
Cookware, supra note 82, at 1 (concurring opinion of Alejandro Castefieda-Sobido
Carlos Garcfa-Moreno).
See id. at 20.
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the alternative, national legislatures and courts should provide further
guidance to panelists, who often are not intimately familiar with the law
of the importing country, so as to guide them in their decision making.
This paper also argued for elevating the status of the panel and its
decisions. Panel decisions should be given secondary precedential value.
Panels should be allowed to nullify agency determinations, and consider
serious issues that are not raised by the parties. This will contribute to
the mission of the NAFTA Chapter 19 dispute process, which is "to
protect sovereignty, create trade benefits, reduce political tension, and
provide a fair and expeditious process"'' 2 that will also provide speed
and certainty to the parties involved. Without such discussions and alterations made to the Chapter 19 panel process, there may be unfortunate
consequences. Confusion will likely persist in the areas identified in this
paper. There is a greater likelihood of a separate NAFTA jurisprudence
developing distinct from the national courts, and Mexico's attempt to
integrate itself in the NAFTA framework will continue to be aggravated
in the next century.

172. FTA, supra note 10.

